LETTER OPI NI ON
94-L-62

March 18, 1994

Kat hi G | nore

ND St ate Treasurer

St at e Capi tol

600 East Boul evard Avenue
Bi smarck, ND 58505- 0600

Dear Ms. G | nore:

Thank you for vyour letter asking several questions
relating to NND.C.C. ? 5-04-12 on price and pronotion
di scrimnation by beer wholesalers toward retailers
within the wholesaler's territory.

Your first guestion asks t he definition of
"discrimnation." ND.C.C ? 5-04-12 states:

Di scrimnation prohibited. No Dbrewer my
di scrimnate anong its North Dakota whol esalers in the price
of beer sold to the North Dakota wholesalers or in price
pronoti ons. No wholesaler may refuse to sell to any
|'i censed al coholic beverage retailer in its sales territory.
No whol esal er may discrimnate anong the |icensed al coholic
beverage retailers in its sales territory in the price of
beer sold to the retailers or in price pronotions.

The word "discrimnate” is not defined for purposes of
N.D.C.C. ch. 5-04. Wbords not explained in the code
are to be understood in their ordinary sense unless a

contrary i ntention pl ainly appears. N. D. C. C.
? 1-02-02. To discrimnate neans to constitute a
di fference between; to differentiate. Webster's New

Twentieth Century Dictionary, 522 (2d ed. 1962).
"Discrimnate” neans "to make a clear distinction;
di stinguish; differentiate." The Anmerican Heritage
Dictionary, 404 (2d coll. ed. 1991).

It is therefore ny opinion that to "discrimnate" in
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N.D.C.C. ? 5-04-12 neans to treat different retailers
within the wholesaler's territory differently in terns
of price or price pronotions.

"Sales territory" is defined in ND.C.C. ? 5-04-01 as
"the area of primary sales responsibility designated
by any agreenent between any beer wholesaler and
brewer for the brand or brands of any brewer." Thus,
the wholesaler's sales territory is based on the
agreenent with the brewer and not on the |ocation of
t he whol esal er's war ehouses.

The remni nder of your questions concern matters of
price differences based on geographic location from a
beer whol esaler's business facility or on the vol une
of purchases nmade by an individual beer retailer.
Aside from the provisions of N.D.C.C. ? 5-04-12, the
Legislature has not dealt wth the relationship
bet ween beer whol esalers and beer retailers on matters
of price.

Price and price pronotions are not defined wthin

N.D.C.C. ch. 5-04. The term "price," however, 1is
generally understood to refer to the cost at which a
product is sold. The price of goods my be set to
include all freight or delivery <charges or such
charges may be specified separately. The legislative
hi story of N. D. C. C ? 5-04-12 i ndi cat es an

understanding by the North Dakota Beer Wholesalers
Associ ation that freight costs could be in addition to
the basic price for the beer. See, Hearing on H. 1297
Before Senate Comm on Industry, Business and Labor,

47th N.D. Leg. (February 1981) (witten nmenmorandum
from North Dakota Beer \Wholesalers Association to
Senator Chet Reiten, Chairman, dated February 1981).

Cost based delivery <charges have generally been
al | owed under statutes prohi biting price
di scrim nation. See, e.qg., Forenpst Dairies, Inc. v.

Thomason, 384 S.W2d 651, 653 (Md. 1964); Heir v.

Degnan, 411 A.2d 194 (N.J. 1980).




Kathi G| nore
March 18, 1994
Page 3

It is therefore ny opinion that ND.C. C ? 5-04-12
does not prohi bi t a whol esal er from charging
transportation or delivery charges to retailers within
its sales territory provided such charges are made to
every retailer within the territory and are based on
actual costs of transportation or delivery.

To the extent the phrase "discrimnate in the price of
beer" under N.D.C. C ? 5-04-12 is anbiguous, the
anbiguity can be resolved through pronulgating rules
defining the terns. See Borden Co. V. Thomason, 353
S.W2d 735 (M. 1962) (holding that if in the

appl i cation of t he | aw prohi biting price
di scri m nation uncertainties exi sted, t he
uncertainties could be clarified by rules pronul gated
by the Comm ssioner of Agriculture). Prior to 1991

the State Treasurer's rul emaking authority was limted
to matters concerning the efficient collection of beer
and |iquor taxes. 1991 N.D. Sess. Laws ch. 75, ? 8.
In 1991, however, N.D.C.C. ? 5-03-05 was anended to
provi de:

The state treasurer, pursuant to chapter 28-
shall adopt rules and regulations governing retaile
whol esal ers, and manufacturers necessary to carry out

32,
rs,
t he

provisions of this title and to ensure efficient collection

of

beer and 1liquor taxes. All decisions of the st

treasurer are subject to court review.

By adding the phrase "necessary to carry out the
provisions of this title" the Legislature broadened
t he State Treasurer's rul emaki ng authority.
Consequent |y, it is nmy opinion that the State
Treasurer may promnul gate rules which would define the
terms contained in NND.C.C. ? 5-04-12.

In your letter you asked whether quantity discounts
may be offered by a beer whol esal er. Courts in other
states have addressed the question of whether vol unme-
based discounts violate statutes which prohibit price
di scrim nation. In Forenost Dairies, | nc. V.

ate

Thomason, 384 S.wW2d 651 (M. 1964), the M ssouri
Suprenme Court considered and struck down as invalid a
rule pronulgated by the Comm ssioner of Agriculture
which provided that volunme pricing results in
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di scrim nation in price between | ocalities and
therefore was prohibited under the statute. The court
quoted Bruce's Juices, Inc. v. Anerican Can Co., 330
U.S. 743, 745 (1947):

Quantity discounts are anong the ol dest, nost w dely
enpl oyed and best known of discount practices. They are
common in retail trade, wholesale trade, and manufacturer-
j obber relations. They are common in regulated as well as
unregul ated price structures.

384 S.W2d at 661. In addition to a statute which
prohibited any distributor from discrimnating in
price in the sale of any mlk product furnished from
the same plant between any of the towns, cities,
muni ci palities or counties of this state, M ssour
also had a statute which specifically prohibited
di scounts. Even so, the court held that the statute
could not be construed to prohibit volume pricing.
l d.

Li kewise, in Heir v. Degnan, 411 A . 2d 194 (N.J. 1980),
the court held that the New Jersey statute did not

prohi bit quantity discounts. The New Jersey statute
provided that "it is unlawful for a person selling to
retailers . . . to discrimnate in price, directly or

indirectly, between different retailers purchasing
al coholic beverages other than malt beverages bearing
the same brand or trade name and of |ike age and
quantity."” Id. at 200-201. A second statute
prohi bited "wholesalers from denying any retailer a
di scount available to another retailer purchasing
goods of 'like age, quality, and quantity'." Ld. at
201. The court held that the challenged rules which
all owed discounts to purchasers when justified by
actual differences in costs were authorized under the
st at utes.

N. D. C. C ? 5-04-12, in addition to prohi biting
discrimnation in price, prohibits discrimnation "in
price pronotion."

Based on the foregoing, it is nmy opinion that N D.C. C.
? 5-04-12 does not prohibit a wholesaler from offering
price pronotions or volune discounts to its custoners
as long as the sane terns and conditions are avail able
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to each of the licensed alcoholic beverage retailers
in the wholesaler's sales territory.

Addressing the fact situations you raised which do not
fit within the Ilimts of +this opinion would be

appropriate for rul emaking.

Si ncerely,

Hei di Heit kanmp
ATTORNEY GENERAL

bab\j f



